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OP1 NI ON

Franks. J.

In this contract action, the Trial Judge awarded
plaintiff damages and injunctive relief. Defendant has
appeal ed.

The genesis of this dispute is when Dean
W negardner, an enpl oyee of National Book Warehouse (NBW,
left its enploynent in order to start his own book business,
Book-Mart. W negardner and NBW Presi dent Paul Cowel |

continued to do business together for a tinme, w th Book- Mart



purchasi ng much of its inventory from NBW However, when
their conpani es began to conpete, they tried to resolve the
friction being created by allegedly entering into several oral
and witten agreenents.

According to plaintiff, the original oral agreenent
enconpassed several points: Book-Mart would sell NBWall of
its tenmporary store inventory and rel ated assets, NBWwoul d
deliver inventory to Book-Mart for certain store |ocations,
NBW woul d assi gn or sublet certain proposed permanent stores
to Book-Mart, and NBWwoul d gi ve Book-Mart a right of first
refusal over stores it planned to open in Florida. According
to Defendant NBW the purchase of Book-Mart's tenporary assets
was undertaken with the understandi ng that Book-Mart woul d
thereafter stay out of the tenporary book sal es busi ness and
woul d confine its operations to the state of Florida.

Two agreenents were reduced to witing: a March 9,
1990 contract for the purchase of Book-Mart's tenporary store
i nventory and an August 27, 1990 agreenent regarding the right
of first refusal over Florida stores.

During 1990-3, NBW gave Book-Mart the contracted for
right of first refusal over new Florida stores. This practice
continued after NBW President Cowell left the conpany and
after Book-Mart began to open other stores outside of Florida.
But in 1993, NBWopened a store on Sani bel |sland w thout
gi ving Book-Mart a right of first refusal. Book-Mart filed
suit to enforce the agreenent. NBWdenied that the Plaintiff
was entitled to relief, sought to have the agreenent declared
voi d, and sought danages agai nst Plaintiff.

The Trial Court determ ned that the parties nade
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only the agreenments reflected in the witten docunents. The
court found that the parties did not agree that Book-Mart
would be limted to doing business in Florida and there was no
over-reaching, unfairness, |ack of neeting of the m nds,

m stake, or failure of consideration. The court determ ned

t hat Book-Mart had intended to expand its business, had been
successful with the tenporary book sale format, and woul d not
have agreed to limting its business to the state of Florida.
Further, NBW President Cowell, an experienced businessman,
woul d have insisted that such a restriction be included in the
si gned agreenents, had it been intended. On this basis the
court ordered the enforcenent of the right of first refusal
option, damages in the formof lost profits fromthe NBW

Fl orida stores opened in violation of the agreenent, and
attorneys fees. The court |later anended its order to state
that the injunction applied to both pernmanent and tenporary
NBW sal es i n Fl ori da.

At the outset of our analysis, we note that NBW has
filed a notion to consider post judgnent facts, i.e., the
filing of two new | awsuits by NBW agai nst Book-Mart, seeking a
decl aratory judgnent and charging breach of contract. NBW
argues that the new suits are the type of post-judgnent
proceedi ng that should be considered in order for the Court to
"adequat el y exam ne the scope, indefiniteness, and uncertainty
i nherent to the agreenent which the Chancery Court has
enforced."” Under Rules of Appellate Procedure, Rule 14, an
appel l ate court has discretion to consider facts occurring
after judgnent which are unrelated to the nerits or not

genui nel y di sput ed.



Appel | ate consideration of a new suit filed between
the parties was addressed by the Suprene Court in State, ex
rel. SCA Chem, etc. v. Konigsberg, 636 S.W2d 430, 432 (Tenn.
1982), where the Court refused to consider such facts, stating
that it was "inappropriate to consider upon this appea
matters pertaining to subsequent litigation now pending in the
trial court....". In this case, appellant's allegations have
not been tested in the Trial Court, and are disputed by the
appel l ee. Accordingly, these allegations are not capabl e of
"ready denonstration” as required by Rule 14 and have not been
"established at trial," as recommended by the Advisory
Comm ssion. Moreover, the facts are outside the scope of Rule
14 consi deration because the allegations go to the nerits of
the case. See Town of Dandridge v. Patterson, 827 S.W2d 797
(Tenn. App. 1991). The notion is overrul ed.

The Trial Court's interpretation of the agreenent
are concl usions of |aw and revi ewed de novo by this Court.
TRAP. Rule 13(d). Hill v. Tennessee Rural Health Inp.

Ass'n, 882 S.W2d 801 (Tenn. App. 1994).

When the "l anguage of a contract is plain and
unanbi guous it is the duty of the Court to interpret and
enforce it as witten...." Dunn v. United Sierra Corp., 612
S.W2d 470, 473 (Tenn. Ct. App. 1980). Appellant argues the
contract should not enforced because of uncertainty.
Uncertainty is found when a court can not perceive the
respective obligations of the parties for enforcenent. Hi ggins
v. OIl, Chem and Atom c Wrkers' Int'l Union, 811 S.W2d 875.
880 (Tenn. 1991). In this case the subject matter is
identified, the essential comm tnment and arrangenent are
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expl ained, and the notice required for the right of first
refusal and the tine frame for acceptance is specified.
Uncertainty' is not a basis to void this contract.

The bill of sale for Book-Mart's tenporary inventory
is a clear, seemngly self-contained docunent. There is
consi deration and the terns state the price and itens being
sold. There are no references to other contracts, vague
representations, or conflicting terns. The contract for the
right of first refusal is simlarly straightforward. It
expl ai ns the arrangenent between Book-Mart and NBW specifies
t he anmount of notice to be given for the right of refusal, and
includes the tine franme for acceptance. It both recites an
acknowl edgenent of consideration and extols the benefits of
establishing a rel ationship between the two parties. W agree
with the Trial Judge that the contract did not enconpass termns
ot her than those in the witten docunents. T.R A P. Rule
13(d).

Next, NBWIinsists the contract does not represent
the full understandi ng between the parties, contending that
the consideration for the advantageous purchase price of the
books and for the right of first refusal was Book-Mart's
agreenent to restrict its business to Florida. However, the
parol evidence rule excludes testinony of prior conversations
for the purpose of altering, contradicting, or varying the

terms of a clear and unanbi guous witten agreenent. Faithful

'Bookmar t charges the issue of uncertainty was not raised in the Trial
Court. However, it does appear to have been raised in appellant's
answer which set forth "the agreement is vague and ambi guous as drafted
and requires information beyond the four corners in order to be
comprehensible.” While the termindefiniteness is not used, we concl ude
the issue was sufficiently raised.



v. Gardner, 799 S.W2d 232 (Tenn.App. 1990). The contract
contains a nerger clause reciting that the agreenent between
the parties has been included in the agreenent. Moreover, the
agreenent spells out its essential terns and consi deration.
The terns are clear and do not contradict each other. Nor do
they refer to other agreenents or terns. Further evidence
that the agreenment contained only the terns stated is found
fromthe parties performance according to the ternms of the
contract for several years. See Mnor v. Mnor, 863 S.W2d 51
(Tenn. App. 1993); 17 AmJur.2d Contracts 8193 (1991).

W affirmthe Trial Court's interpretation of the
terns of the contract.

W also affirmthe Trial Court's determ nation of
t he scope of the injunction. The |anguage of the contract
states that Book-Mart is entitled to a right of first refusal
over "any new | ocation" chosen as a "retail facilit[y]". The
contract does not make a distinction between the type of
stores. Gven that both parties were in the tenporary and
per manent sal es business, it is reasonable to conclude that
such a distinction would have been stated in the contract.
Therefore, applying the plain nmeaning of the contract
| anguage, the contract nust be enforced as witten and the
I njunction applies to both permanent and tenporary stores
opened by NBW

The trial court did not directly rule on the issue
of the duration of the right of first refusal, but did nake
the injunction permanent. NBWdid not raise this issue at the
trial level, and we decline to consider it on appeal. Sparks
v. Metro. Gov. of Nashville and Davidson Co., 771 S.W2d 430
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(Tenn Ct. App. 1989), other than note that absence of a term
i ndicating the duration of a contract is not fatal, Apco
Amusenent Co., Inc. v. WIkins Fam |y Restaurants of Anerica,
673 S.W2d 523, 528 (Tenn. C. App. 1984) and in the new suit
filed by NBWsince this judgnent, a declaratory judgnent on
this issue is sought.

The ot her defenses raised by NBWare without nerit,
i.e., failure of consideration, nutual m stake, and
reasonabl eness of the right of first refusal as a restriction
of trade.

Appel I ant argues failure of consideration because
Book-Mart was not restricted to Florida. However, this
restriction was not expressed in the contract agreenent, and
the contract contains other grounds of consideration,
specifically, NBWreceives the benefit of "entering into a
rel ati onship which can inure to the benefit of both parties.”
While this relationship may not be a great benefit to receive
for the detrinent of giving Book-Mart the right of first
refusal over new Florida stores, consideration is not required
to be advantageous or profitable. Dark Tobacco G ower's Co-
op. Ass'n v. Mason, 263 S.W 394 (Tenn. 1922).

Def endant argues the contract should be voi ded on
t he grounds of nutual m stake, and while it points out that
many essential terns of the agreenent were disputed at trial,
a dispute is not an innocent m stake caused by outside forces.
The argunent is without nerit. See Atkins v. Kirkpatrick, 823
S.W2d 547 (Tenn. C. App. 1991); Loveday v. Cate, 854 S.W2d
877 (Tenn. App. 1992).

Finally, appellant insists that the right of first
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refusal constitutes an unreasonabl e covenant not to conpete,
and draws an analogy to Dabora Inc. v. Kline, 884 S . W2d 475
(Tenn. Ct. App. 1994) (enployer/enpl oyee agreenment restricting
that later conpetition nmust not be overly broad in geographic
scope or duration).

The agreenent in this case is not anal ogous to an
enpl oyee covenant not to conpete. This case involves two
busi ness entities with equal bargaining power unlike an
enpl oyer and enpl oyee relationship. But, assum ng arguendo
that a covenant not to conpete is anal ogous, the agreenent in
this case is reasonable in scope. NBWis a nation-w de chain
and the agreenent only restricts its trade in Florida, and
while the duration of the agreenent has not been resol ved, the
agreenent does not prevent NBWfromtransacting its business
general ly.

For the foregoing reasons we affirmthe Trial Court

and remand at Appellant's cost.

Her schel P. Franks, J.

CONCUR:

Houston M Coddard, P.J.(E. S.)



Charl es D. Susano, Jr., J.



